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7 Did Dworkin Ever Answer the Crits?
Jeremy Waldron

I.
I am not now, nor ever was, a member of the Critical Legal Studies (CLS) movement. But I want to consider the adequacy of
the answer Ronald Dworkin gave almost twenty years ago to an objection (to his conception of law as integrity), which he
attributed to CLS though he himself referred to it in more general terms as “internal skepticism.”
1 R.

1

Dworkin, Law's Empire 266–275 (1986).

I want to consider the adequacy of his response, not out of any desire to revive the intellectual fortunes of CLS and certainly
not as a complaint that Professor Dworkin failed to do justice to CLS criticisms during the brief lifetime of the movement. CLS
was never particularly interested in Dworkin, nor he in them.
2 SeeA.

2

Altman, Legal Realism, Critical Legal Studies and Dworkin , 15 Philos ophy and Public Aﬀairs 205, 214–215 (1986) (“For the

mos t part, proponents of CLS and Dworkinians have ignored one another's pos itions ”).

But they had a common interest in what I would like to call “the background elements” of a legal system—the principles and
policies that lie in back of the rules and texts that positivists emphasize. Ronald Dworkin and Duncan Kennedy, for example,
are both theorists of the legal background. But what they say about it is very diﬀerent. Dworkin thinks recourse to the
background aﬀords the resources necessary for legal decision in cases where the foreground law is disputed or
indeterminate. Kennedy thinks the background is so riven with contradiction as to be capable of oﬀering spurious support for
everything and determinate support for nothing in legal reasoning.
3 See

3

D. Kennedy, Form and Substance in Private Law Adjudication, 89 Harv. L. Rev. 1685 (1976).

So I am interested in what one might think of as Dworkin's descriptive optimism—his view that the background elements (of a
legal system like that of the United States) are capable of bearing the weight of determinate argument that he wants to
assign to it in his theory of law.
end p.155

I will argue that, in order to answer the CLS critique, a defender of law as integrity has to place considerable emphasis on
what Professor Dworkin regards as the constructive side of his argument. Instead of saying that the legal background is
coherent, Dworkin has to say that it is capable of being made coherent at the hands of a suﬃciently resourceful interpreter.
Unfortunately the response cannot rest there. Dworkin's constructivism might licence an ingenious and versatile manipulation
of existing legal materials: we take the parts of the (often contradictory background) that we like or approve, and we use
them to add some sort of doctrinal credibility to the positions we are aiming at. But it is not clear that this ﬁts the justiﬁcation
that Dworkin furnished for his method in Law's Empire, for that justiﬁcation requires a party to argue, not merely that there
are legal materials which he can make use of in support of his brief, but that he is using background materials in a way that
keeps faith with the network of mutual commitments that makes us the community we are.
4

4

Dworkin, Law's Empire, supranote 1, at 195–216.

Unless the Dworkinian advocate can make such an argument, he has nothing with which he can resist the urgings of a
pragmatist, to the eﬀect that we should not bother with the background material at all , once the foreground has been shown
to be indeterminate, but we should make our case directly for whatever is likely to promote the social good. To rebut that
pragmatist position—which Dworkin acknowledges has to be rebutted to make room for his conception of law as integrity
5 Id.

5

at 162–164.

—it is not enough to show that we can make something coherent and attractive out of the legal background. The Dworkinian
advocate has to show that we must attempt to make something coherent and attractive out of the legal background. And
what counts as a good faith attempt has to be responsive to the ideas lying behind that “must.” My worry is that the
constructivism that Dworkin appeals to, in order to evade the CLS critique, succeeds (if it does) only at the cost of cutting
loose of the idea that the community is in some sense already committed to a coherent and principled position which the
Dworkinian lawyer has a responsibility to unearth.
So: my aim in this paper is to explore the extent to which Professor Dworkin is put to a hard choice between the agile and
discerning constructivism he needs to respond to CLS, on the one hand, and the integrity thesis about the commitments of
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the community which he invokes to justify the claim that making coherent sense of the existing legal materials, foreground
and background, is something we are morally required to do. I think Dworkin really is confronted with a dilemma here, and I
am not sure that a way through it can be negotiated. If he hangs on to the integrity position, he makes it harder to respond
to the skepticism of CLS. But if he weakens the integrity requirement or loosens its connection to what is to count as an
appropriate mode of legal argument, then he leaves himself defenseless against the pragmatist position that—clever though
it is—the constructivism of Dworkinian legal argument serves no useful purpose.
end p.156

As I said in my opening paragraph, I am not exploring Dworkin's response to internal skepticism in order to revive the
moribund fortunes of CLS. The Crits can look after themselves.
6

6

I mus t s ay, though, that my ﬁrs t-year law s tudents notice at once the connection between Kennedy's work in CLS and Dworkin's

juris prudence. And they do as k me what, if anything, has been written to refute the implicit CLS critique. (They are too young to know
that analytic legal philos ophers are s uppos ed to dis dain and ignore CLS ideas .)

I am exploring their critique and his response because they highlight a connection between two diﬀerent aspects of Dworkin's
jurisprudence, usually dealt with and criticized—if they are criticized—separately. On the one hand, there is the question of
whether his constructive or interpretive method actually delivers the goods for judicial reasoning. On the other hand, there is
a philosophical question about the ultimate justiﬁcation for his insistence that we delve into the legal background rather than
give up and resort to an overtly pragmatic approach when foreground law runs out or reveals itself to be indeterminate. The
theory of integrity is supposed to give us our answer to the second question: we must persist with the background in order to
keep faith with the commitments of our community. But what if the method for delivering the goods in hard cases—creative
constructive theory-building—turns out not to be a way of keeping faith with our community? What if it makes a mockery of
the idea of communal commitments, which law as integrity bows to? Then the two parts of Dworkin's jurisprudence—the
clever constructivism and the portentous theory of integrity—sail past each other, and it will be hard to hang on to a sense of
the whole. We need to take this prospect very seriously; and if there is an adequate Dworkinian response to the CLS challenge
we must ensure that it does not fall at this hurdle.
II.
The key to Dworkin's jurisprudence is and has always been a view about what law involves besides a heap of enacted rules
(constitutions, codes, and statutes).
7 The

7

Model of Rules I , in R. Dworkin, Taking Rights Serious ly (revis ed ed., 1977).

Dworkin argues that as well as the enacted rules, which we see in the foreground of legal analysis, a working legal system also
comprises background policies and principles, either those associated with particular enactments—as when we say the policy
of the Sherman Act is to foster competition—or those that pervade the body of the law as a whole—as when we talk about
“the well established policy of English law of imposing a more extensive liability on intentional wrongdoers than on careless
defendants,“
8 Three

8

Rivers District Council and Others v. Governor and Company of the Bank of England (No 3) [2003] 2 A.C. 1 (HL), at 162.

or as when we invoke the maxim that “[n]o one shall be permitted to proﬁt by his own fraud.”
9 Box

9

v. Lanier , 112 Tenn. 393, 409, 79 S.W. 1042, 1045 (1903).

Dworkin believes that it is appropriate to
end p.157

invoke these principles and policies in legal argument and indeed that it is inappropriate not to. Not only are they important
legal resources to be put to use in hard cases where the foreground law is indeterminate, but they are also capable of
standing against foreground law (as the principle last-mentioned above stood against the New York state legislation relating
to wills in Riggs v. Palmer).
10 Riggs

10

v. Palmer, 22 N.E. 188 (N.Y. 1889).

Indeed a case may be made that background principles and policies have to be assumed in order to explain why the
foreground law has the force it does.
11 See

11

Dworkin, The Model of Rules I, supra note 7, at 37.
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Certainly any jurisprudence that neglects these background elements is inadequate.
There is a lot in Professor Dworkin's account of the legal background that I do not want to dispute. In various places, he
distinguishes between policies and principles, as diﬀerent types of background element: he associates “policy” with social
goals and “principle” with norms or reasons that command a particular distribution of beneﬁts, freedoms, and
responsibilities.
12 Seeid.

12

at 22. See als o Dworkin, Hard Cases in Taking Rights Serious ly, supra note 7, at 82 ﬀ. and Dworkin, Law's Empire, supra note

1, at 221–224.
Dworkin notes that “principle” can be us ed in an inclus ive s ens e to include both principles and policies in thes e narrower meanings
(The Model of Rules I, op cit ., at 22), and it is worth noting that there is als o a s imilarly inclus ive s ens e of “policy,” at leas t in judicial
dis cours e, as when it is s aid, for example, that it is “the general policy of the law that it is preferable that a s ucces s ful defendant
s hould s uﬀer the injus tice of irrecoverable cos ts than that a claimant with a genuine claim s hould be prevented from purs uing it”
(Hamilton v. Al Fayed (No. 2) [2003] Q.B. 1175 (CA) 1178) or that “[t]he policy of the law is to prevent A being judge in his own caus e
of the value of his life over B's life or his loved one C's life, and then being executioner as well” (In Re A (Children) (Conjoined Twins:
Surgical Separation) [2001] Fam 147 CA, at 200).

I have no quarrel with that, nor with the arguments that Dworkin rests on that distinction. I accept Dworkin's view that
background principles (in the narrower sense) are capable of sustaining claims of right.
13

13

Dworkin, Taking Rights Serious ly, supra note 7, at 87.

I also see little to quarrel with in what he says about the logical character of the contribution that principles and policies make
to legal argument: he talks of the dimension of “weight,” which distinguishes their contribution from the contribution made by
rules.
14

14

Dworkin, The Model of Rules I, supra note 7, at 24 ﬀ.

Finally, I have no quarrel with what Professor Dworkin says about the kind of presence that principles and policies have in a
legal system. He argues—convincingly in my view—that their status as law “lies not in a particular decision of some
legislature or court, but in a sense of appropriateness developed in the profession and the public over time.”
15 Id.

15

at 39–45.

(I think, too, that he is right to point up the diﬃculty this poses for H.L.A. Hart's concept of the rule of recognition.) None of
these matters is in dispute between Dworkin and the Crits. In fact, although CLS is certainly less optimistic than Professor
Dworkin is about the contribution that these background elements can make to determinate legal reasoning, their criticisms
nevertheless presuppose that the legal background is at least as important for jurisprudence as Dworkin claims it is. If
anything they are less sympathetic
end p.158

than Dworkin is to the positivist conception that he is attacking,
16 See,

16

e.g. P. Gabel, Book Review of Taking Rights Seriously , 91 Harv. L. Rev. 302, 303–311 (1977).

for they believe that a focus on purely foreground elements may radically underestimate various forms of pathology endemic
to (say) the modern American legal system.
In his early work, Dworkin imagined that the background elements of a legal system might present themselves as discrete
norms, which could be identiﬁed and individuated by judges and advocates and spoken about almost in the way that enacted
rules are spoken about. Thus we might talk about the principle that no man is to proﬁt from his own fraud, and distinguish it
from other principles such as the principle that statutes are not to be given retroactive eﬀect (if a non-retroactive
interpretation is possible) or the principle that intentional wrongdoing is worse than equally harmful negligent wrongdoing.
Even though background principles are not enacted as texts and even though they have no canonical formulation, still we do
sometimes give a principle a verbal formulation and make it the focus of legal argumentation, asking how it should be
interpreted, and drawing out its implications for particular cases. Judges and advocates do this all the time. They make
assertions about what the general policy of the law is or what principles pervade it; then they go on to use these assertions
as premises for arguing about the disposition of the cases in front of them. This gives the impression of a sort of two-step
process involved in the use of background elements in legal argument, analogous to the two-step process that is typically
used in arguing about textual rules. In step (1), we identify the norm in question—by the recognition and citation of a validly
enacted text (in the case of a rule) or by the more diﬀuse argument used to discern the presence of a policy or principle in
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the law. Then, in step (2), we argue for a particular disposition of the case in front of us, on the basis of the bearing which we
think the rule we have cited or the principle or policy we have identiﬁed has on the facts of the case. This is a perfectly lucid
model and, as I have said, it is characteristic of much of what lawyers and judges say about principles and policies.
Its disadvantage is the way it assimilates principles and policies to more discrete forms of legal provision, such as statutory
rules, as though the identiﬁcation, individuation, and citation of the former were in the end not much diﬀerent from the
identiﬁcation, individuation, and citation of the latter.
17

17

This drew s ome of Dworkin's early critics to the pos s ibility that dis crete principles may be “recognized,” within a pos itivis t

framework: see J. Raz, Legal Principles and the Limits of Law , 81 Yale L.J. 823, 843 ﬀ. (1972)

. See Dworkin's res pons e in

Taking Rights Serious ly, supra note 7, at 68–71.

In fact, there are huge diﬀerences. It's not just that rules characteristically have a canonical formulation which principles and
policies lack; it is also that rules have (as it were) a ﬁxed level of generality, whereas the tendency of principles and policies is
always to expand the sphere of their application, something which has to do with their operating more like reasons than like
enacted provisions. If there is any limit on the generality of a policy or principle, it is a matter of the esthetics or lucidity of its
application to the
end p.159

case with which we are primarily concerned. We state the principle so that its application to the case at hand is patent, rather
than a matter of further interpretation. This suggests that the distinction between steps (1) and (2) is somewhat misleading,
and that we might do better to think more directly about the relation between the legal background and the instant case.
And that is the model suggested in some parts of Law's Empire. The idea there is that in any given case, a judgment for the
plaintiﬀ, say, is to be defended by showing that it coheres better with existing legal materials than a judgment for the
defendant would. “Coheres better with” is understood as what Professor Dworkin calls a post-interpretive claim. Counsel for
the plaintiﬀ oﬀers a justiﬁcatory theory which he says makes sense of all or most of the existing legal materials—prior
decisions, established doctrine, legislation, and so on—and he shows that that theory would also justify a decision in favor of
his client.
18

18

I s hall leave out of account is s ues about the compartmentalization of law—s ee Dworkin, Law's Empire, supra note 1, at 250–254

—s ince thes e do not really aﬀect the criticis ms I s hall be cons idering. Everything I s ay can be qualiﬁed with reference to “local
priority” or not, as the reader wis hes .

The defendant oﬀers a contrary case, and counsel for the plaintiﬀ will argue that the theory oﬀered by the defense is either
less attractive in itself than the one that he has presented or covers less of the existing materials than his does, or both. Of
course, it is unlikely that either of the theories on oﬀer will stand in a justiﬁcatory relation to all the existing legal materials.
Some materials may be simply irrelevant—too far from the issues in question in terms of the concerns they might be
thought to embody, even under the most abstract characterization. And some may have to be treated as outliers, relevant
but incapable of being reconciled with the theory being put forward. Also, it is unlikely that either theory—plaintiﬀ's or
defendant's—will amount to (what anyone regards as) a perfect theory of justice. Even allowing for outliers, both theories will
have to accommodate decisions (precedents, enactments) that their proponents might not support if they were setting out
their favored account of justice on a blank slate. Still, plaintiﬀ will argue that the theory the defendant invokes to make the
existing law look coherent is further from an ideal theory of justice than the theory he (the plaintiﬀ) invokes, and defendant
will return the compliment. So they will argue back and forth on this dimension of justice as well as on the dimension of how
much of the legal record their rival theories cover.
When we put the matter in this way, the distinction between background and foreground elements in a legal system
—between principles and rules—is seen as a sort of façon de parler. What the existing law really amounts to is nothing more
than a mass of decisions—by constitution framers, by legislators, and by thousands of earlier judges. Relying on background
elements in current legal argument is not really a matter of introducing a diﬀerent set of provisions, viz. legal principles as
opposed to legal rules. It is rather a particular way of working with that existing mass of decisions, though it may also involve
self-conscious reference to the recorded
end p.160

eﬀorts of previous decision-makers (earlier judges, for example), to work with the mass of previous decisions that confronted
them in just the same sort of way.

19
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This las t point turns out to be quite important; s ee infra Section VI, text accompanying notes 56–58.

So there are these two ways of characterizing Dworkin's approach: (i) his earlier characterization in terms of norms called
principles, i.e. norms that were comprised in the law just like rules—only in the background of the law rather than in the
foreground; and (ii) his later approach which talked of rival theories put forward by those who were working with the existing
law to justify a current decision. I don't really think they are diﬀerent, or that any diﬀerence between the two really matters. A
principle (or a policy) is nothing much more than a theory (or an element of a theory) about what makes sense of the existing
law, expressed directly in normative terms.
20

20

Thus Dworkin ans wers the ques tion of what principles the law contains by s aying that it contains thos e principles which belong to

the s oundes t theory of the s ettled (foreground) law. See Dworkin, Taking Rights Serious ly, supra note 7, at 340 and Altman, supra,
note 2, at 213.

We can say, in the voice of the theorist (or the current advocate) that the best interpretation of the existing law—the theory
that covers most of it and makes it look good—is that it does not permit people to proﬁt from their own fraud. Or we can
“point to” or “cite” a principle—“No one is to proﬁt from his own fraud”—more or less conscious of the fact that this in eﬀect
is something we read into the law when we commit ourselves to the theory just mentioned. The latter character-ization will
seem particularly appropriate, when the mass of materials we are confronting includes holdings by other judges which
interpret the materials that confronted them in just the way that we interpret the materials that confront us: those holdings
will enable us to point to something like “authority” for the principles we are relying on.
21 ...

21

jus t as I pointed to “authority” for the various principles I cited, supra in notes 8, 9, and 12.

The alternative characterization will be more useful, however, in cases where we have no such authority, but are striking out
on a new interpretive path, because we have a theory which we think better explains the existing law (and generates a result
for our client) than previous eﬀorts at interpretation do. Dworkin seems happy to move back and forth between these models
in Law's Empire. Sometimes he says—in line with characterization (ii)—that a judge “must choose between eligible
interpretations [theories] by asking which shows the community's structure of institutions and decisions—its public standards
as a whole—in a better light.”
22

22

Dworkin, Law's Empire, supranote 1, at 256.

And sometimes he says—in line with characterization (i)—that his method “asks judges to assume... that law is structured by
a coherent set of principles.”
23 Id.

23

at 243.

As I say, I don't think anything much turns on this distinction;
24

24

Thes e two ways of approaching the matter are als o noted by A. Hunt, Law's Empire or Legal Imperialism , in Reading Dworkin

Critically 9, 36–37 (A. Hunt ed., 1992). Hunt thinks the os cillation between them matters much more than I do.

I mention it only in order to make it clear that I think the two amount more or less to the same thing, and that the critical
points I am going to develop can be applied to Professor Dworkin's jurisprudence in both its phases.
end p.161

III.
Much of the CLS critique of Dworkin's work is superﬁcial:
25 See

25

also Altman, supra note 2, at 215.

for example, CLS scholars charge that Dworkin's jurisprudence is “elitist,” that he is insuﬃciently concerned with “the
deprived and disadvantaged in society,” that he is in denial about the connection between law and politics, that his approach
to justice is too abstract, or that he “exhibits a profound antipathy for common consciousness among the citizens.”
26 See

Hunt, supra note 24, at 39ﬀ. and A. Hutchins on, Indiana Dworkin and Law's Empire, 96 Yale L.J. 637, 600 (1987)

26

. See

also Hutchins on, The Last Emperor, in Reading Dworkin Critically, supra note 24, at 66 (common cons cious nes s ) and Gabel, supra
note 16, at 314–315 (on abs traction).

Dworkin himself, however, has identiﬁed a line of CLS argument that poses a considerable threat to his enterprise.
The threat presents itself as follows. The law we confront in a modern democracy is not the work of a single author. We do not
live in a one party state, nor do we even live in a unitary state. Law-makers of various persuasions coexist at various levels or
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in the various tributaries of our legal system, and contribute to the growth of the law from their diverse moral and political
perspectives. Moreover, we live in a society whose law is the repository of its checkered political history. When one party
succeeds another in electoral competition, it does not attempt to wipe the legal slate clean and begin all over again; instead
the latest generation of statesmen work incrementally to make such modest changes in the law as their priorities dictate and
their political circumstances permit, leaving the remainder—the work of the predecessors—to coexist comfortably or
uncomfortably with whatever changes they have managed to make.
27 SeeJ.

27

Waldron, The Circumstances of Integrity , 3 Legal Theory, 1 (1997), reprinted in J. Waldron, Law and Dis agreement (1999).

The law in fact is a patchwork of provisions, the work of a multitude of authors living and dead, with diverse and conﬂicting
political agendas, and diverse and conﬂicting commitments of principle.
In the midst of this patchwork—in the midst of this mess, we might say—Dworkin's lawyer is supposed to be able to ﬁnd
suﬃcient coherence to assert credibly that the law is pervaded by principles which favor his client's case and to argue credibly
against any similar but opposing claim made on behalf of his opponent. But why should we assume that this is possible? As
Dworkin acknowledges, nothing in the way the law was produced guarantees that the lawyer or the judge will succeed in
ﬁnding a coherent interpretation of it.
28

28

Dworkin, Law's Empire, supranote 1, at 273.

Or if he can ﬁnd a coherent interpretation of the patchwork, nothing in the way that the law was produced guarantees that his
success precludes similar success for his opponent: nothing guarantees that the law has a shape amenable to a unique
coherent justiﬁcation of principle.
29 Id.

29

at 272.

Without that guarantee, or at any rate without a reasonable prospect
end p.162

of a unique coherence result, the Dworkinian style of legal argument is just a recipe for the reproduction of indeterminacy.
The message of Critical Legal Studies is sometimes taken to be that law is systematically biased towards the interests of the
ruling class. If that were so, then there might possibly be some hope for Dworkin's jurisprudence: the advocate or judge
hoping to dredge up some principled coherence from the law might expect to ﬁnd in it a more or less coherent version of
ruling class ideology. But that has always been a superﬁcial reading of CLS. The most thoughtful CLS scholars have
emphasized the contradictory and conﬂict-ridden aspect of our law. Law, says Roberto Unger, “is the product of real collective
conﬂict, carried on over a long time, among many diﬀerent wills and imaginations, interests and visions.”
30 R.

30

Unger, What can Legal Analys is Become? 65 (1996).

With this sort of provenance, any given body of legal doctrine is bound to be messy, rich in compromises, exceptions and
contradictions.
Warring solutions to similar problems will coexist. Their boundaries of application will remain uncertain. Interests and
ideals favored in some domains will be discounted in others for no better reason than the sequence in which certain
decisive conﬂicts took place and the relative inﬂuence enjoyed by contending parties of opinion at the time.
Intellectual fashions will join with preponderant interests to produce results that neither interests nor fashions alone
would have allowed us to predict. Defeated or rejected solutions will remain, incongruously, in the corners of the law as
vestiges of past approaches ...
31 Id.

31

at 66. By the way, awarenes s of this incoherence is by no means conﬁned to CLS. See, e.g. J. Raz, The Relevance of

Coherence, in Ethics in the Public Domain: Es s ays in the Morality of Law and Politics 277, 298–300 (1994) (“[L]aw is the res ult
of the rough-and-tumble of politics , which does not exclude the judiciary from its ambit, and reﬂects the vagaries of
pragmatic compromis es and changing fortunes of political forces and the like.... [L]aw, therefore, does not form a coherent
body of principle of doctrine.... [T]here is no reas on to expect the law to be coherent. By and large, one would expect it to be
coherent in bits —in areas relatively unaﬀected by continuous political s truggles —and incoherent in others .”)

One would have to be naively optimistic—to the point of some sort of Hegelian faith in the cunning of reason
32 See

32

J. Waldron, Dirty Little Secret (Review Essay on Roberto Mangabeira Unger, What Should Legal Analysis Become?) 98 Columbia

L. Rev. 510 (1998).

—to believe that these processes yield a single determinate structure of principled reasons.
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Indeed the criticism may be drawn even more tightly than that. In any piece of high proﬁle litigation, the parties will represent
or say they are representing not only their own interests but competing visions of what law has to oﬀer in society. But given
our checkered political history, it is incredible that there will not already be layers in the archeological midden of law to
support each of the visions propounded by the rival parties. Plaintiﬀ may be able to ﬁnd liberal strains in the law,
corresponding to the times and the places where liberal principles have predomin-ated in the law-making processes; and
defendant will be able to ﬁnd conservative strains in the law corresponding to the times the law-making processes have been
end p.163

wrested away from their liberal opponents. All that is there, waiting in the law for the rival parties to come along and raid in
their latest forays as litigators.
Duncan Kennedy oﬀers the tightest version of this view.
33 See

33

Altman, supra note 2, for the view that Kennedy's critique is the mos t dangerous for Dworkin's enterpris e. As a matter of fact,

Profes s or Dworkin barely refers to Kennedy's article: there is one reference, in a s lightly diﬀerent context, in Law's Empire, supra
note 1, at 438 n.26. (Dworkin's other references to Kennedy in Law's Empire are to a bibliography of CLS that Kennedy co-authored.)
Still, Dworkin does acknowledge the s ubs tance of Kennedy's pos ition: he s ays that the s tory of our legal s ys tem told by CLS is a
s tory “of two deeply antagonis tic ideologies at war within the law, one drawn, perhaps , from communitarian impuls es of altruis m and
mutual concern and the other from the contradictory ideas of egois m, s elf-s uﬃciency, and judgmental moralis m.” Law's Empire,
supra note 1, at 272.

He believes the conﬂicting tendencies in the law can be resolved into two opposed visions of the individual and society—an
individualist vision and an altruist vision—and that these two visions are represented haphazardly in the law that confronts us
as the highwater marks of the ascendancy in law-making of ﬁrst one tendency and then of the other tendency.
34

34

Profes s or Kennedy als o believes that thes e vis ions are pres ent within each of us , and are not bes t unders tood as as s ociated,

res pectively, with particular parties , clas s es or factions in s ociety. See Kennedy, Form and Substance, supra note 3, at 1774–1776;
see alsoD. Kennedy, The Structure of Blackstone's Commentaries , 205 Buﬀalo L. Rev., 28, 211–213 (1979).

Hence, what is or appears to be at stake for a given individual engaged in litigation will usually present itself as one or other of
these tendencies, and Professor Kennedy's position is that the body of law that any litigation draws upon, and that the parties
look to for support for their rival positions, is also riven with the contradictory appearance of both positions. From the
advocates’ point of view, the result is an uncomfortable awareness that there is enough in the law for his opponent to make
an argument of principle every bit as convincing (or as unconvincing) as his own. And from the judge's point of view, there is
the sense that his decision might go either way: the judge may be predisposed to approach a case in the individualist mode,
but may ﬁnd himself suddenly, as Kennedy puts it, “shifting modes,“
35

35

Kennedy, Form and Substance, supra note 3, at 1776.

attracted suddenly by the lines of available background argument that might sustain legal argument for the side that
represents the altruistic tendency. Either way, whether the judge shifts modes or not, or whatever the direction in which the
shift takes place, he will ﬁnd no diﬃculty in constructing an argument of exactly the sort, drawing on exactly the sort of
elements, that Dworkin recommends. For Kennedy is also a student of the legal background: the only diﬀerence is that his
more realistic scrutiny of it has not convinced him, as Dworkin is convinced, that it yields to only one compelling argument of
principle in diﬃcult cases.
36 See

36

alsoD. Kennedy, A Critique of Adjudication (ﬁn de s iècle) 34–37 (1977).

Dworkin, as I said, acknowledges the importance of this objection. He calls it a form of internal skepticism
37

37

Dworkin, Law's Empire, supra note 1, at 79, 266–275. For an objection to this equation, seeP. Schlag, Missing Pieces: A Cognitive

Approach to Law, 67 Texas L. Rev., 1195, 1198–1200 (1989).

—to be distinguished from external or philosophical
end p.164

skepticism about the very ideas of value and coherence, which he thinks is a distraction in jurisprudence
38

38

Dworkin, Law's Empire, supranote 1 at 79–86.
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—and insists that it has to be taken seriously.
39

39

Moreover, it is “global” internal s kepticis m, not jus t piecemeal. Seeid. at 79. Calling internal s kepticis m “global,” however, does n't

make it the s ame as “external s kepticis m”; compare the mis apprehens ion about this in R. J. Lipkin, Beyond Skepticism,
Foundationalism, and the New Fuzziness: The Role of Wide Reﬂective Equilibrium in Legal Theory, 75 Cornell L. Rev. 811, 844 (1990).

It is not out of the question, he acknowledges, that the existing law could be so riddled with inconsistency as to be
unamenable to the sort of analysis he proposes. After all, we know the foreground law is inconsistent, if not in its direct
normative implications,
40

40

Foreground incons is tencies are managed by principles s uch as lex posterior .

then in the spirit that informs it—in the purposes, principles and policies that must be assumed to make sense of it. The
Dworkinian judge “knows that legislative supremacy gives force to some statutes that are inconsistent in principle with
others... But he assumes that these contradictions are not so pervasive and intractable... that his task is impossible.” The
question now is: can that assumption be defended?
IV.
Dworkin's ﬁrst pass at the objection is to deny that the extent of contradiction is as great as the CLS scholars make it out to
be. “The literature of critical legal studies announces rather than defends these claims [about pervasive contradictions], as if
they were self-evident.”
41

41

Dworkin, Law's Empire, supra note 1, at 273.

Pierre Schlag thinks this is just summary dismissal of CLS criticism,
42

42

Schlag, supra note 37, at 1198.

but he is wrong and wrong, I suspect, for two reasons. He is wrong, ﬁrst, because Dworkin does not rest here on a ﬂat denial.
Indeed, he goes on to mobilize other arguments, which I will consider in a moment. And Schlag is wrong, secondly, because
there may be more to the factual disagreement about the extent of contradiction than meets the eye.
I shall return to the second point in Section VIII. But for the moment, I would like to explore the ﬁrst point, the one that does
not involve Dworkin simply disputing the extent of contradictions. After all, Dworkin is hardly in a position to deny the
existence of something like contradiction or incoherence in the law. On the contrary, the background presupposition of his
embrace of integrity is that the settled law of any community has had multiple authors—framers, legislators, judges, etc.
—with quite radically diﬀering visions of justice. (If there were no conﬂict between the various views about justice expressed in
the enacted law, there would be nothing for the Dworkinian ideal of integrity to do.)
43

43

I argue this at length in Waldron, The Circumstances of Integrity, supra note 27.

So any attempt to rebut internal skepticism simply by saying there are no contradictions, or by saying that whatever
contradictions there are, are low-level and unimportant,
end p.165

would undermine the point of his preoccupation with integrity. Of course, opinions about the extent and pervasiveness of such
contradictions as there are in the law might vary. And in the end, that's what it may come down to. But my initial suspicion is
that Dworkin has not wanted to rely simply on the sort of limp response that H.L.A. Hart gave to the critique of positivism put
forward by the Legal Realists—“Well, it's not really as bad as all that.”
44 See

44

H. L. A. Hart, Positivism and the Separation of Law and Morals , 71 Harv. L. Rev. 593, 614–615 (1957)

. Hart's res pons e

to the Realis t critique was “to emphas ize that the hard core of s ettled meaning is law in s ome centrally important s ens e and that
even if there are borderlines , there mus t ﬁrs t be lines . If this were not s o the notion of rules controlling courts ’ decis ions would be
s ens eles s as s ome of the ‘Realis ts ’—in their mos t extreme moods , and, I think, on bad grounds —claimed.” See alsoH. L. A. Hart, The
Concept of Law 136–141 (2d ed. 1994); H. L. A. Hart, American Jurisprudence through English Eyes: The Nightmare and the Noble
Dream, in his collection, Es s ays in Juris prudence and Philos ophy 123, 126–132 (1983).

That would make his jurisprudence contingent and precarious, and its applicability to real-world legal systems perhaps
unacceptably conditional.
V.
So what else does he say? Dworkin's second response is to argue that this sort of CLS skepticism neglects an important
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philosophical distinction between competing principles (such as autonomy and mutual concern) which may ﬁgure in a single
view about justice, and contradictory principles (such as equality and inequality) which cannot possibly be combined in one
coherent conception.
45

45

Dworkin, Law's Empire, supranote 1 at 269–275.

Referring to a tort law example he uses in Chapter 7 of Law's Empire, Dworkin says there is no contradiction in recognizing
both a principle of collective solidarity and a principle of individual fault-based responsibility: “on the contrary, any moral vision
would be defective if it wholly disowned either impulse.... No general interpretation that denied either one would be plausible;
integrity could not be served if either were wholly disavowed.”
46 Id.

46

at 269–270.

The challenge, he says, is to articulate a principled balance between them in the interpretive theory that we use to justify our
particular legal conclusions.
Now, what Dworkin says here is right, as far as it goes. Most moral theories, including theories of justice, do have elements
that stand in tension with one another; and it is the mark of moral maturity not to regard this as a logical defect, but rather to
see it as an inevitable feature of our coming to terms with the plurality of values and principles.
47

47

In this paper, I will not explore the tens ion between this view of moral pluralis m and the more holis tic/hedgehog approach that

Dworkin defends in other contexts . See, e.g. R. Dworkin, Sovereign Virtue (2000).

But does pointing this out meet the objection? I fear it does not.
CLS scholars like Kennedy deny that the individualist and altruist elements they discern in the legal background are merely
prima facie principles or the sort of
end p.166

in-tension ingredients that one would ﬁnd combined or balanced in a well-worked-out moral theory.
48

48

And s imilarly, CLS s cholars argue that each of us is ps ychologically torn, not jus t between rival tendencies of s elf-regarding and

other-regarding impuls es —which would after all be a very, very weak claim and obvious ly true—but between rival vis ions of the
relation between s elf and s ociety. See Kennedy, The Structure of Blackstone's Commentaries, supra note 34.

What they claim to ﬁnd in the background of our law are not rival tendencies but incompatible visions or incompatible
theories of what we owe to others and to the collective life of our society.
49

49

I s hould emphas ize that it is not being as s erted that thes e are fully worked-out and s ys tematic theories . There was a period,

Kennedy s ays , when individualis m did pres ent its elf as a s ys tematic body of theory: he is referring to the heyday of laissez-faire
(Kennedy, Form and Substance, supra note 3, at 1729–1731

). But with the dis integration of clas s ical laissez-faire, both

individualis m and altruis m pres ent thems elves as fairly uns ys tematic bodies of theory. But s till there is an important dis tinction
—which Dworkin's res pons e elides —between an uns ys tematic theory (which uns ys tematically balances various rival tendencies ) and
a prima facie principle or tendency (which would be the thing to be balanced—s ys tematically or uns ys tematically—with other
tendencies ).
Admittedly, Kennedy's formulations are not always cons is tent on this . The formulation mos t us eful to Dworkin would be the following:
“[M]odern individualis m pres ents its elf not as a deductive s ys tem, but as a pole, or tendency or vector or bias , in the debate with
altruis m over the legitimacy of the s ys tem of rules that emerged in the late nineteenth century.” Id. at 1732

. Still, in

context, Kennedy's reference is to haphazard and intuitive balancing exercis es that contradict one another, rather than to
confrontation among the tendencies as between which balancing is required.

Each of these theories or visions already balances egotistical against other-regarding inﬂuence. So, for example, on Duncan
Kennedy's account, the individualist element in private law is not just a vector, exerting an egoistic inﬂuence on the ﬁnal social
solution. It already represents a determination of how self-regarding and other-regarding elements might be balanced.
Kennedy observes that “individualism is sharply distinct from pure egotism, or the view that it is impossible and undesirable
to set any limits at all to the pursuit of self-interest,“
50

50

Id. at 1714–1715.

and it is distinct precisely in this point that it already represents an attempt—the individualist attempt—to balance selﬁsh and
other-regarding tendencies. Something similar, Kennedy says, is true of what he calls altruism:
[T]he altruist is unwilling to carry his premise of solidarity to the extreme of making everyone responsible for the
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welfare of everyone else. The altruist believes in the necessity and desirability of a sphere of autonomy or liberty or
freedom or privacy within which one is free to ignore both the plights of others and the consequences of one's own
acts for their welfare.
51

51

Id. at 1718.

Once again, the altruism one ﬁnds in the legal background is not just a solidaristic or communitarian tendency; it is already a
view about how such a tendency should be balanced against the egotistical tendencies that compete with it. Each of the rival
views about justice in society that Kennedy claims to discern in the background is already a view about how competing
principles such as autonomy and mutual concern should be ranked and weighed within a single conception. In that sense,
each does contradict the other's weighting and ranking.
Dworkin ought to have no diﬃculty seeing this. After all, the presupposition of his concern with integrity is that the authorship
of enacted law reﬂects a diverse
end p.167

array of views about justice, not merely a diverse array of impulses (some selﬁsh, some communitarian) which would later
have to be organized into a single theory of justice by the Dworkinian interpreter.
52

52

Dworkin, Law's Empire, supra note 1, at 178; see also Waldron, Law and Dis agreement, supra note 27, at 193–194.

It is not a case of one statute's having been passed by an autonomy faction and another statute's having been enacted by
the party of mutual concern, and of its never having occurred to anyone except the judge (now faced with the two statutes
together) that a suitably complex position could accommodate both principles.
I have not said anything so far about Kennedy's even more skeptical claim, that (whether we regard individualism and altruism
as competing balances or as competing principles to be balanced) no metaprinciple of balance can be defended as
objectively correct. Kennedy says:
[I]t is futile to imagine that moral and practical conﬂict will yield to analysis in terms of higher level concepts. The
meaning of contradiction at the level of abstraction is that there is no metasystem that would, if only we could ﬁnd it,
key us into one mode or the other as circumstances “required.”... [W]e cannot “balance” individualist and altruist
values... except in the tautological sense that we can, as a matter of fact, decide if we have to. The imagery of
balancing presupposes exactly the kind of more abstract unit of measurement that the sense of contradiction
excludes.
53

53

Kennedy, Form and Substance, supra note 3, at 1775.

This claim is supposed to cut oﬀ an approach that the Dworkinian lawyer might take in the face of what we have said so far.
Instead of saying that he is trying to balance conﬂicting tendencies whose presence in the law does not reﬂect earlier
attempts to balance them, the Dworkinian lawyer could say that he is purporting to replace the existing—and admittedly
contradictory—balancings embedded in the law by individualists and altruists, with a true balance, one that would be neither
individualist nor altruist, but just correct. Kennedy wants to pre-empt this by announcing that the idea of a true balance is
simply out of the question.
To the extent he considers it, I think Dworkin regards this as an expression of external skepticism about right answers in
regard to balancing, and as such he rejects it out of hand.
54 Cf .

54

Dworkin, Law's Empire, supra, note 1, at 267.

True, it may not be possible for the Dworkinian lawyer to demonstrate that the new balancing—with which he proposes to
supersede the contradictory balancings embedded in the law by individualists and altruists—is objectively correct. But nondemonstrability is not the same as falsity or futility.
I think this last part of Kennedy's critique is properly dismissed in this way. But whether the dismissal ultimately helps Dworkin
is a question we must postpone until after we have examined the merits—in jurisprudence—of the constructivist approach
that we are now imagining the Dworkinian lawyer undertaking.
end p.168

VI.
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According to Professor Dworkin, the CLS or internal skepticism critique labors under another misapprehension. The fact that
various elements in our law have conﬂicting inspirations does not mean that we cannot construct a theory that resolves the
contradictions into some sort of attractive coherence. After all, Dworkin's judge or lawyer is not simply reporting the
provenance of the legal materials he is dealing with: “He tries to impose order over doctrine, not to discover order in the
forces that created it.”
55 Id.

55

at 273.

The interpretive task is not to ﬁnd out the purpose or intention with which past legal decisions were actually made; it is to
make something good and coherent of the past decisions whether that good or coherent understanding corresponds to what
the decision-makers in the past had in mind or not.
There is a quick version of this Dworkinian response and a longer version. The quick version might go as follows. Dworkin
might want to use this point about constructivism to contest Professor Kennedy's assumption that there are elements in the
existing legal record which just are individualist and that they are contradicted by elements in the existing legal record which
just are altruist, as though all the elements come to us ready labeled in that way. In fact, Dworkin might want to say, what we
face is an array of decisions: say, the enactment of statute S 1, a decision for the plaintiﬀ in case C1, a decision for the
defendant in case C2, the enactment of statute S 2, and so on. Calling S 1 and C1 altruistic and S 2 and C2 individualistic, and
asserting therefore that the array of decisions is riddled with contradictions is itself already an interpretation of the materials.
Dworkin might protest therefore that Kennedy is rigging the game by helping himself to these characterizations, as though
they were part of the preinterpretive speciﬁcation of the materials.
This is a fair point, as far as it goes, and I shall return to it at the very end of the paper. Some of what Kennedy says about
altruism and individualism is that they are characteristics of legal argument, not of legal materials: they are “two opposed
attitudes that manifest themselves in debates about the content of private law rules,” and “they are helpful in the general
task of understanding why judges and legislators have chosen to establish or enact particular private law doctrines.”
56

56

Kennedy, Form and Substance, supra note 3, at 1713.

It looks, then, as though a Dworkinian lawyer might resist these characterizations—leaving it open to himself to characterize
the various mater-ials in other ways—and thus resist the premise that he is confronted with inherently contradictory
materials. This strategy makes particular sense with regard to legislative materials. We should be wary of any attempt to
treat particular legislators’ purposes as though they were canonical and on a par with the text of the statute they enacted.
Dworkin has been a fervent opponent of this mode of
end p.169

statutory interpretation,
57 See

57

Dworkin, Law's Empire, supra note 1, at Ch. 9.

and he must be allowed the advantage of that here. So Dworkin's interpreter need not accept that S 1, say, is an altruistic
statute; he may want to ﬁt it into his theory in a diﬀerent way, which is at odds with what its original sponsors thought.
With case law, though, the situation is more complicated and less helpful to Dworkin. I don't think he would (or should) want to
associate his constructivist approach to integrity with the claim that all we have to interpret is the actual holding of a case
—e.g., appellant loses, plaintiﬀ has to pay $40,000 damages—and that we can ignore the opinion produced by the court
explaining that outcome, as though it were the case-law analogue of legislative history. Unless one wants to adopt the
position of an extreme legal realist—like Jerome Frank
58

58

J. Frank, Law and the Modern Mind (1970) at 111.

—we will usually regard judicial opinions accompanying decisions as part of the record we are required to interpret and not as
extraneous to it. Of course, those opinions are themselves partly interpretive of the materials that their authors confronted.
The judicial opinion accompanying the decision in case C3 will be in part an interpretation of the decisions (and the opinions)
in cases C2 and C1; so the judge in C4 reading the opinion in C3 will be reading the opinion of someone who was trying to do
just what he is doing (so far as C1 and C2 are concerned). What the judge is interpreting is thus in part a set of
interpretations. The activity of interpretation is recursive: one interprets the past interpretations of others for they too are
part of the community's record. So one interprets not just outcomes but modes of decision, patterns of argument, emergent
doctrines, and so on. And for this, it is not inappropriate to say, as Kennedy and others sometimes say, that they are
individualist or that they are altruist. One just has to read them, and it may be very diﬃcult—a Herculean task, in fact—to
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read the altruism out of the decisions that one wants to reconcile with one's own consistent individualist interpretation or vice
versa.
So there is no refuge for the constructivist in this quick gambit. The contradictions among the materials he confronts may be
non-negotiable. If this is the case, then Dworkin's constructive interpreter has to adopt a diﬀerent and less glamorous
strategy. He has to pick and choose from among the existing contradictory decisions the ones that his interpretation
proposes to ﬁt, and discard the rest. Confronting a given set of legal materials, Dworkin's judge or lawyer will try to construct a
coherent theory—or state an appropriate principle or set of principles—that implicates as many of them as possible. Since
there are contradictions (as opposed to mere tensions) in the materials, no doubt a signiﬁcant number of them will not be
covered by the theory or the principles he proposes. But this doesn't mean he cannot come up with a theory or a set of
principles that ﬁts a signiﬁcant portion of them. (Indeed, if the materials are pervaded by contradiction, as Kennedy asserts,
then one would expect Dworkin's interpreter should be able to come up with a theory that ﬁts roughly half.)
end p.170

Now, a mischievous interpreter might take a diﬀerent strategy: he might come up with something purporting to be an
interpretive theory, which was as inconsistent as the patchwork of materials it purported to ﬁt. But that would just show bad
faith—the bad faith that many opponents of CLS accuse its practitioners of harboring: they want to make the law look bad.
“Nothing is easier or more pointless,” says Dworkin, “than demonstrating that a ﬂawed and contradictory account ﬁts as well
as a smoother and more attractive one.” But to sustain his internal skepticism, the critic “must show that the ﬂawed and
contradictory account is the only one available.”
59

59

Dworkin, Law's Empire, supranote 1, at 274.

The internal skeptic is not entitled to say that the interpretive enterprise is doomed to failure unless he has tried as hard as
he can: “[he] must claim to have looked for a less skeptical interpretation and failed.”

60

60 Id.

Actually this last point won't do, so far as the burden of proof is concerned. Internal skepticism is not refuted by a showing
that a non-contradictory interpretation—a non-contradictory theory or a consistent set of principles—is available. For of
course one can select a non-contradictory subset from any mass of inconsistent propositions: “p” on this sort of
constructivism, would be a consistent interpretation of {p, ˜p}, and similarly individualism (or, alternatively, altruism) would
be a consistent interpretation—on this constructivist approach—of the law as Professor Kennedy portrays it. After all, it's a
matter of basic logic that one can make a case for anything on the basis of contradictory premises. So the onus cannot be
on the CLS skeptic to show that no case can be made. What must be shown, in order to refute the internal skeptic, is either
that only one such coherent interpretation can be constructed or that a credible case can be made that one of the available
coherent interpretations of the contradictory materials is better than any of the others.
61

61

This is s een clearly by M. Stras s berg, Taking Ethics Seriously: Beyond Positivist Jurisprudence in Legal Ethics , 80 Iowa L. Rev. 901,

929 (1995) (“[I]ndividual judges will dis agree about whether and how s trongly a particular principle is embedded in our law. Thes e
interpretive dis agreements expos e Dworkin to the criticis m that judicial decis ions relying on s uch principles are, in fact, a matter of
idios yncratic judicial dis cretion. Indeed, a cynical view of the law... would s ugges t that ins titutional s upport of s ome kind can be
dredged up to s upport any principle favored by a judge”).

Too often, I think, Dworkin's formulations neglect the forensic adversarial context of legal argument: it is not enough to show
that a lawyer can come up with a legal argument; what he comes up with must be capable of refuting and displacing the legal
argument that his opponent is likely to come up with as well.
62

62

I s ometimes wonder whether it would have been better for Dworkin to concentrate on an ideal advocate rather than an ideal judge

(Hercules ), for by the time Hercules comes to write his opinion—s itting as Dworkin imagines him on a s ingle-pers on bench—there is
jus t the legal argument he is compos ing; there is no longer a competitor's argument to be refuted.

Of course, all this needs to be leavened with some acknowledgment of whatever is legitimate in Dworkin's argument about
right answers and demonstrability: there can, he insists, be right answers to legal questions, even though there is no
acknowledged method of demonstrating that an answer is right.
63

63

Dworkin, Taking Rights Serious ly, supra note 7, at 216.

I will assume
end p.171
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that this is roughly correct,
64

64

But note that, anyway, the right ans wer motif is muted in Law's Empire. I have dis cus s ed this further in J. Waldron, The Rule of

Law as a Theater of Debate, in Dworkin and his Critics (J. Burley ed., 2004)

and that the case for internal skepticism cannot be merely that Dworkin has oﬀered no algorithm for correctness in legal
argument.
Still, one is inclined to say: something must count as tending to show—or there must be something one can do which counts
as attempting to show—that the argument one is making is better than any opposing argument one can imagine being
made by an opponent in the same case, drawing constructively upon the same array of materials. I mean something must
count as that, apart from one's consciousness that one's own argument can be made or that it just is the argument one is
making. This is because one is also conscious—confronted as one is, with this mass of contradictory materials—that one's
opponent's argument can be made as well.
I get the impression that Professor Dworkin is sometimes prepared to say that this is a misplaced demand, analogous to
what he regards as the unhelpful demand that for a person who believes that moral propositions are objectively true or false,
something must count as trying to show that a given moral proposition is objectively correct, over and above the mere
assertion and re-assertion of that proposition.
65 See

65

Dworkin, Law's Empire, supra note 1, at 81; R. Dworkin, Objectivity and Truth: You'd Better Believe It, 25 Philos ophy and Public

Aﬀairs 87 (1996).

At other times, however, he characterizes the phenomenology diﬀerently, in a way that suggests that someone wedded to an
interpretive argument may sensibly regard himself as having reasons for thinking the argument he is wedded to is correct.
The characterization I have in mind is set out, in the ﬁrst instance, in regard to interpretive claims about literature:
Someone just converted to a new reading of Paradise Lost, trembling with the excitement of discovery, thinks his new
reading is right, that it is better than the one he has abandoned, that those yet uninitiated have missed something
genuine and important, that they do not see the poem for what it really is. He thinks he has been driven by the truth,
not that he has chosen one interpretation to wear for the day because he fancies it like a necktie. He thinks he has
genuine, good reasons for accepting his new interpretation and that others, who cling to the older view he now thinks
wrong, have genuine, good reasons to change their minds.
66

66

Dworkin, Law's Empire, supra note 1, at 77.

Now, I have no doubt that sometimes legal argument may have this character: trembling with excitement, a jurist comes up
with a new interpretation of existing doctrine, a sense of something that others have missed, and of their having good
reasons to abandon their old tired reading in favor of one's own. Sometimes it may feel like that (though there would still be
philosophical questions about what to infer from such phenomenology). But is this how we expect it to be for most cases? Is
this phenomenology—the trembling excitement of discovery—likely to be characteristic of legal work in the context of
materials that are as contradictory as the
end p.172

CLS scholars say our existing American law is? For remember: Dworkin is oﬀering the constructive aspect of his argument as
a way of ﬁnessing the CLS claim about contradictions. Never mind how conﬂicted the law is, he says, never mind how riddled
it is with contradictions; one can always come up with some sort of constructive argument for one's position. So the question
is—if the legal materials are as conﬂicted (and are known to be as conﬂicted) as, say, Duncan Kennedy thinks they are
67

67

Of cours e, they may not be. But then Dworkin is thrown back on the pos ition we dis cus s ed at the end of Section IV: s aying (Hart-

s tyle) to the s keptics : it is not really as bad as all that.

—would one expect the process of constructive argument that Dworkin promotes to have the sort of phenomenological ﬂavor
of “discovery” and “good genuine reasons” that characterizes our imagined student's new interpretation of Paradise Lost?
Given the knowledge that anyone faced with a set of contradictions has about the opportunities that inconsistent premises
oﬀer for a multitude of arguments in opposite directions, I think this is most unlikely.
We are contemplating the possibility that faced with an array of legal materials as contradiction-ridden as Kennedy and other
CLS scholars take them to be, a constructive argument interpreting the law in favor of one side or the other in litigation will be
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able to satisfy some very modest threshold of “ﬁt.” Crudely, it will make sense of roughly half of the materials it considers,
and its proponent will be conscious that any remotely competent work done on behalf of the other party will also satisfy that
threshold of ﬁt, since it makes sense of the other half of the (conﬂicting) legal materials under consideration. In these
circumstances, should we expect either advocate to make his argument with a burning consciousness that he is right about
the law and his opponent wrong? Should we expect the judge, who entertains both arguments and understands the condition
of the possibility of each of them, to be conscious of a basis for discriminating between them?
Dworkin remains remarkably upbeat, as he faces the prospect of this even rivalry between two equally viable theories
purporting to make “sense” of the same mess of contradictory legal decisions. What he says, at least about the judge's
situation, is this:
Hard cases arise, for any judge, when his threshold test [of ﬁt] does not discriminate between two or more
interpretations of some statute or line of cases. Then he must choose between eligible interpretations by asking which
shows the community's structure of institutions and decisions—its public standards as a whole—in a better light from
the standpoint of political morality. His own moral and political convictions are now directly engaged.
68

68

Dworkin, Law's Empire, supra note 1, at 255–256.

The idea is that a judge, faced with two arguments that “ﬁt” (in this quixotic sense) an equal quantity of the contradictory
legal materials, will resolve the issue between them by considering which is superior on the merits, that is, on grounds of
justice or other substantial values. And that will be the tie-breaker.
69 See

69

also Dworkin, Taking Rights Serious ly, supra note 7, at 340–341.

end p.173

To understand what this position amounts to, we need to recall that on the CLS account the legal materials are not just
contradictory in some technical sense. They are contradictory as between the main views about justice (and other substantial
values) already held by diverse factions in society, and also as between the main values that are likely to be at stake in any
piece of litigation to which it is supposed that law as integrity should be applied. We need to remember, too, that this is the
hypothesis that Dworkin is supposed to be responding to, and in connection with which the passage just quoted above is
supposed ﬁnally to refute the internal skeptic's critique.
Let me put it very schematically: suppose Kennedy is right and there are two recognizable moral positions, Ind (for
individualism) and Alt (for altruism) in the law—contradicting one another, but spread throughout the settled law in an array
of decisions in numbered cases {Ind1,Alt 2,Ind3,Alt 4,Ind5,Alt 6, ...}. And now once again, the old adversaries face oﬀ against
one another in yet another case—case 7, say. So the two sides set about constructing their arguments, following the
constructive method that Dworkin recommends to practitioners of law as integrity. The individualist party cites a subset of the
established cases {Ind1,Ind3,Ind5} and he puts cases 2, 4, and 6 aside. He is conscious, of course, that his opponent is likely
to cite an equally sized subset {Alt 2,Alt 4,Alt 6}, putting cases 1, 3, and 5 aside. So what does the individualist party propose
to clinch his argument? He says that his argument with its support in half the case law is better than his opponent's, because
it is committed to Ind and because Ind is, as he believes, a better moral theory than Alt. The reason that clinches the matter
on his account—the reason that is supposed to be capable of clinching the matter on Dworkin's account—is simply that in
this conﬂict between two moral views that have come to pervade the law, he has aligned himself with the better one!
I very much doubt whether Dworkin will be embarrassed by this (though I will show shortly that he ought to be). The point of
the critique implicit in my schematic example tends to be obscured by the fact that when Dworkin says that the judge's “own
moral and political values” are engaged in the choice among rival theories that ﬁt the existing legal materials equally well, we
are not reminded that those very values are likely to be implicated on one side of the contradictions that pervade the law (on
the CLS account). He sometimes writes as though the contradictory legal materials—leading to the impasse of ﬁt—are one
thing, and the values the judge brings to his task are another. I don't mean that Dworkin's argument rests on this
misapprehension. He would probably bite the bullet and say that the judge has no choice but to rely on his own views about
justice, even when his own views about justice are exactly the views that are represented (and contradicted) in the diverse
legal materials facing him. But the possibility is not one that he brings to our attention. More important, he doesn't draw to
our attention the fact that the attorneys for the parties
70 See

70

also supra note 62.

are already committed to one side or the other in
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this debate; they are litigating the issue precisely because they are partisans of Ind and Alt respectively. So the values they
appeal to when they try to clinch their argument are, in some sense, question-begging arguments. They assume the very
point at issue and they then claim that this assumption breaks the tie between their own argument and that of their
opponents!
VII.
An even more serious diﬃculty with Professor Dworkin's constructivist response to the internal skeptic is the question of its
compatibility with the underlying argument for integrity in Law's Empire.
Brieﬂy: Dworkin's judge (and hence Dworkinian attorneys) are supposed to be preoccupied with the interpretation of the
existing legal materials because, like all of us, they have an obligation rooted in political morality to keep faith with the
commitments of their community. This, according to Dworkin, is why it is worth persisting in trying to make sense of the
existing legal record, tainted as it is with contradiction (if the skeptics are right). Absent that sense of obligation, the sens-ible
thing to do in legal practice would be to abandon wrestling with the messy array of existing law and simply settle (and argue)
cases pragmatically on the basis of what will be best for a just and prosperous future. But if the skeptic is right, if the legal
materials are as contradictory as he says they are, then there is no coherent record to keep faith with, and therefore no
ground for the integrity-based case against pragmatism to stand on. There may be clever moves—constructivist moves
—that a Dworkinian lawyer can make which look impressive and which, at a stretch, have the feel of interpreting even the
messy record that the internal skeptic postulates. But those moves do not and cannot engage the sort of integrity values
that the interpretive exercise is ultimately answerable to. In other words, they have no point or at least they don't have the
sort of point that integrity is supposed to give them. Quite the contrary: these constructivist moves in the face of
contradictory materials make a mockery of the communitarian values underpinning integrity. That, in the end, is the
seriousness of the challenge posed by internal skepticism: the challenge is not merely that Dworkin is giving Hercules an
impossible task; it is that the task given to Hercules makes no sense, if the legal world is as the internal skeptic says it is.
There are several phases in this argument. The ﬁrst is Professor Dworkin's own acknowledgment that in the end his own
jurisprudence stands or falls with the refutation of pragmatism. He phrases the point in terms of legal rights—that is, rights
which are generated by legal principles (or rights which are the upshot of successful interpretive theories).
The pragmatist thinks judges should always do the best they can for the future, in the circumstances, unchecked by
any need to respect or secure consistency in principle with what other oﬃcials have done or will do.... [Pragmatism]
rejects what other conceptions
end p.175

of law accept: that people can have distinctly legal rights as trumps over what would otherwise be the best future
properly understood.... I do not say this in any triumphant way. The fact that a true pragmatist rejects the idea of legal
rights is not a decisive argument against that conception. For it is not self-evident that the idea of legal rights is
attractive. Or even sane.
71

71

Dworkin, Law's Empire, supranote 1, 160–162. ( I have revers ed the order of the ﬁrs t two s entences in this excerpt. That

does not aﬀect the s ens e.)

Indeed, as Dworkin goes on to say, it is quite easy to make the idea of legal rights seem foolish. If a judge is convinced that
the doctrine in a line of cases has proved itself unjust, why should he accept the argument that a party has a legal right that
the injustice be perpetuated? Maybe if the party can show that he would suﬀer more on account of his reliance on the
injustice than his opponent would gain were it corrected, or maybe if it can be shown that society is better oﬀ with this
doctrine as a basis for social predictability—maybe then there are reasons for accepting his argument. But those arguments
are themselves pragmatic and they don't aﬀect the underlying point that it seems foolish to worry away at diﬃcult
precedents, tangled doctrine, or obscure legislation to ﬁnd out what the law really says, when one suspects it will be unjust
and when it is clear anyway that no one is really relying on any particular interpretation and that interpretive argument
contributes nothing to predictability. Dworkin is adamant in Law's Empire that conventionalism, as a theory of law, falls at this
hurdle—conventionalism cannot withstand the pragmatist challenge
72 Id.

72

Ch. 4.
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—and he cannot consistently confront law as integrity with a lower bar than this.
So a jurisprudence of integrity must be capable of explaining why we ought to refuse the pragmatist invitation to decide
cases simply in a way that is best for the future. A jurisprudence of integrity must explain why it is not foolish to worry away
at diﬃcult precedents, tangled doctrine, or obscure legislation in a quest for a solution (to the case in front of us) which is
consistent with what our community has already committed itself to. And the account of legal argument that it gives must
connect with that explanation.
Now, Dworkin's answer to the pragmatist challenge has to do with the conditions for political legitimacy. Decisions by judges
and other legal oﬃcials will be enforced, and there is a question about the legitimacy of their enforcement and the obligation
that citizens have to defer to them—particularly those on the losing side in the decisions. Professor Dworkin pursues a long
and interesting argument suggesting that legitimacy depends on the extent to which the obligation to accept legal outcomes
can be presented as a form of associative or communal obligation.
73 Id.

73

at 186–216.

Associative obligation, he says, can be sustained only among the members of a community “who share a general and diﬀuse
sense of members’ special rights and responsibilities from or toward one another.”
74 Id.

74

at 199.

Delving into the legal record for principles or attempting to produce an interpretive theory
end p.176

which gives an attractive and coherent account of what has been done among us already in the name of our association
—both of these are ways of trying to show what that “diﬀuse sense of members’ special rights and responsibilities” is. And
connecting those principles or that theory with the decision one is arguing for in a particular case is a way of showing that
parties in the case have an associative obli-gation to abide by that decision, because they are already in a sense committed
to it.
Dworkin argues that such a strategy has a huge legitimacy-advantage over the pragmatist approach. In aiming to make
society better for the future, the pragmatist naturally commands the support of those who accept his vision of social justice
and the general good. But it is hard to see why anyone with a diﬀerent or opposed vision of social justice or the general good
should accept the decisions of a pragmatist oﬃcial. Integrity, however, makes a diﬀerent sort of claim—one rooted ultimately
in reciprocity. Even when we disagree with one another about justice or the general good, we can see that some among us
have been beneﬁtted by decisions applying principles of a certain sort, and we can appreciate the fairness of allowing others
to be beneﬁtted by those principles, even when we disagree with them, because we think that their consistent and openended application across a diverse array of cases helps to establish us as a community of principle.
So: this is the case that Dworkin needs in order to make sense of modes of legal argumentation that grapple—in this nonpragmatic way—with the obscure implications of the set of decisions our community has already committed itself to. Such
arguments present our association with one another as a community of principle and they use that as a basis for saying that
a decision, now, that ﬂows from the principles we have unearthed has legitimacy even for those who would be inclined in the
abstract to oppose it. To claim this legitimacy advantage, we have to be willing to view the existing record of our community in
a certain light—“to see and enforce it as coherent.”
75 Id.

75

at 167.

A judge who accepts integrity must be prepared to treat the parties who come before him in this spirit: “They are entitled, in
principle, to have their acts and aﬀairs judged in accordance with the best view of what the legal standards of the community
required or permitted at the time they acted, and integrity demands that these standards be seen as coherent, as the state
speaking with a single voice.”
76 Id.

76

at 218.

And it is in this spirit that Professor Dworkin undertakes the enterprise which we have been discussing in Sections II through
VI.
Let us return now to the internal skepticism of CLS and to the constructivism that Dworkin uses to respond to it. The internal
skeptic denies that it is possible to view the record of a community like ours as one in which a certain set of coherent
principles have consistently determined legal outcomes. The record of our community, he says, does not disclose any
consistent “sense of members’ special rights and responsibilities from or toward one another,” diﬀuse or otherwise. The
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internal skeptic denies therefore that any resolution of an instant case can made
end p.177

legitimate by showing that it ﬂows from such a set of coherent principles. The record of our community, he says, is one of
incoherence, in which the principles necessary to sustain some decisions are contradicted by the principles necessary to
sustain others. There is nothing, says the internal skeptic, corresponding to Dworkin's description of a consistent set of
principles presupposed by all or most of the existing legal materials, from which we could infer legitimate answers to the legal
questions that currently confront us. Professor Dworkin may say that “associative obligations can be sustained among
people who share a general and diﬀuse sense of members’ special rights and responsibilities from or toward one another, a
sense of what sort or level of sacriﬁce one may be expected to make for another.”
77 Id.

77

at 199.

But Duncan Kennedy's point is precisely that we are conﬂicted about what we owe one another; we don't share a single
conception; we share contradictory ones, if we share anything at all. Again, Dworkin may say that “[l]aw as integrity asks
judges to assume, so far as this is possible, that the law is structured by a coherent set of principles... and it asks them to
enforce these in the fresh cases that come before them, so that each person's situation is fair and just according to the
same standards.”
78 Id.

78

at 243.

But the skeptical case is that this is not possible, and that this instruction simply cannot be carried out, because the
existential assumption fails: law is not structured by a coherent set of principles.
For myself, I ﬁnd it diﬃcult to see how any form of versatile constructivism can displace or mitigate this verdict. A Dworkinian
judge or lawyer might make an attempt to establish a record that is consistent as far as it goes, in the sense of identifying
principles which oﬀer a coherent explanation of some of the extant decisions. But the internal skeptic thinks that any such
attempt will be easy to discredit. Whatever decisions it explains, it will leave an equal number of decisions unexplained
(treated as outliers). So any such interpretation (in Dworkin's own words) will “show the record of the community in an
irredeemably bad light, because proposing that interpretation suggests that the community has characteristically dishonored
its own principles.”
79 Id.

79

at 257.

Notice that this is not just a matter of there being rival theories available, and no demonstrable way of settling the issue
between them. We can accept Professor Dworkin's claim that “people are entitled to a coherent and principled extension of
past political decisions even when judges profoundly disagree about what this means”
80 Id.

80

at 134.

and his view that “consistency in principle [can] be important for its own sake,... [even] when it is uncertain and controversial
what consistency really requires?“
81 Id.

81

at 163.

But those maneuvers do not save the position here. For what we face, if the internal skeptic is correct, is not a dispute
between two viable interpretations which unfortunately cannot be settled in a demonstrable way; what we face are two rival
interpretations, each of which is discredited by the fact that it seems to show a very considerable part of the community's
record in a very bad light.
end p.178

The situation is not saved by a formulation which Dworkin sometimes uses, in which law-as-integrity is understood in terms of
an ethic of trying to portray the law as coherent, rather than in terms of a duty to uncover the coherence that is actually
there. I mean formulations like the following:
We want our oﬃcials to treat us as tied together in an association of principle, and we want this for reasons that do not
depend on any identity of conviction among these oﬃcials, either about ﬁt or about the more substantive principles
an interpretation engages. Our reasons endure when judges disagree, at least in detail, about the best interpretation
of the community's political order, because each judge still conﬁrms and reinforces the principled character of our
association by striving in spite of the disagreement, to reach his own opinion instead of turning to the usually simpler
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task of fresh legislation.
82 Id.

82

at 264 (emphas is added).

These formulations are quite common in Law's Empire and elsewhere. Dworkin says that integrity is upheld “when people in
good faith try to treat one another in a way appropriate to common membership in a community... and to see each other as
making this attempt, even when they disagree about exactly what integrity requires in particular circumstances.”
83 Id.

at 190 (emphas is added).

He says that “[w]e gain even through the attempt”
84

84

Dworkin, Taking Rights Serious ly, supra note 7, at 338.

and that “[l]aw's empire is deﬁned by attitude, not territory or power or process”
85

83

85

Dworkin, Law's Empire, supranote 1, at 413.

and “[l]aw as integrity consists in an approach, in questions rather than answers.”
86 Id.

86

at 239.

But not everything that one does to advance one's own position through legal argument can count as a good faith attempt of
this kind. Nor are the conditions for a good faith attempt only subjective—such as that the lawyer is doing the best for
integrity that he can, or whatever. The attempt must be something which it makes sense to embark on, and the critical or
skeptical case is that, given what participants must know about the pervasively contradictory character of the existing legal
materials, picking and choosing from among them those that suit one's purposes can hardly be described as a way of trying
to display one's allegiance to their underlying coherence.

VIII.
Since the end of Section IV, I have been working on the assumption that the legal background in a society like ours is about
as riddled with contrary principles as the CLS skeptics say it is. I proceeded on this assumption in order to see whether
Professor Dworkin had anything convincing to say in response to their skepticism apart from a ﬂat denial of its factual
premise. I think we have concluded that he has not. The distinction between tensions and contradictions does not do the trick
and neither does the move to constructivism nor the insistence that non-demonstrability is compatible with objectivity.
end p.179

That leaves the ﬂat denial. At the end of Section IV, I was inclined to doubt that Dworkin wanted to rest his jurisprudence on
this. It sounded ﬂabby and unconvincing, and appeared to make the whole enterprise contingent and precarious. But maybe
that was premature, and if we turn around the argument that we have just been developing (in Section VII), we may be able
to see why. I said that constructive interpretation by a Dworkinian advocate cannot count as a bona ﬁde attempt to keep faith
with the commitments of his community if it is known to the advocate that the record of the community is one of pervasive
and systematic contradiction. If the advocate knows that roughly half the decisions embody the moral proposition that
members of the community have very limited obligations to one another and roughly half of the decisions embody the moral
proposition that members of the community have very extensive obligations to one another, he cannot with a straight face
pull out just the materials in the latter half and argue on that basis that his opponent has a particular obligation to his client
because this is what we—the community—have always been committed to. But suppose his knowledge of the extent and
pervasiveness of the contradictions is not so clear. After all, the illustration that we used in Section VI—an array of decisions
in numbered cases {Ind1,Alt 2,Ind3,Alt 4,Ind5,Alt 6,}—was a ludicrously over-simpliﬁed version of the legal record that most
advocates are likely to be confronted with. Ludicrously over-simpliﬁed, and ludicrously over-clariﬁed: the tens of thousands of
extant legal decisions that we ﬁnd in the law reports and the statute books present a much more equivocal and tangled
record than this. Confronted then with real-world legal materials, the Dworkinian advocate will have in the back of his mind the
possibility that he will not be able to make a determinate case—or, as I emphasized in Section VI, the possibility that his
opponent may be able to make a case as determinate as the one that he makes—but he may think it worth trying to see
whether he can do any better, for integrity, than that. If it seems to him that the prospect of success here is not out of the
question, then there is no reason to say—as I said about the overly simple case—that his attempt just makes a mockery of
integrity.
So the factual disagreement between Dworkin and the skeptics may come down to this: Are the contradictions so clear and
so pervasive that it is evidently not worth trying to see whether a particular set of principles (or a particular interpretation) ﬁts
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so pervasive that it is evidently not worth trying to see whether a particular set of principles (or a particular interpretation) ﬁts
the existing law? “Not worth trying” is the key predicate in this formulation. It does not mean and it should not be taken to
mean that there is no legal argument that we can come up with. If we are prepared to pick and choose, we can always come
up with something, even if or (as I said earlier on the basis of elementary propositional logic) especially if we know the
materials are inconsistent. “Not worth trying” must refer to the conditions that would make the attempt important or
worthwhile; that is, it must refer to the general idea of integrity. It must not be out of the question that our argument or our
principles ﬁt a very signiﬁcant portion of the legal materials, and it must not be out of the question that this is not the case
for our opponent's argument. If the constructive strategy that organizes our attempt rests on our having to say, even
implicitly, that “the
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community has characteristically dishonored its own principles,“
87 Id.

87

at 257.

then it is not an attempt worth making.
I think, in the end, this is where Dworkin should take his stand against the Crits. He should say (and he does say): it is not
clear up front that attempts to argue in the mode of law-as-integrity are doomed to failure. If it were clear, we should have no
reason to resist the siren charms of pragmatism: forget the existing law; ask instead what's best for the future; and take
one's chances on the legitimacy issue. But sometimes legal argument looks promising, and when it does we are obliged to
make the attempt (and the theory of integrity explains why). The cruder versions of CLS jurisprudence were easy to discredit:
it simply was not so clear that law is systematically biased in favor of one social class as some CLS scholars said it was. Law is
more complicated than that. The more sophisticated versions of CLS that I have been considering in this paper are certainly
less easy to dismiss, and they deserve as Dworkin says to be taken seriously.
88 Id.

88

at 273–275.

But perhaps the least convincing thing about them is the simplicity of their thesis about contradiction: there are these two
positions (individualism and altruism) and the existing legal materials divide clearly and evenly between them. So long as we
stick with that simple picture, the futility of law-as-integrity is evident. But complicate and muddy it somewhat, with more
terms to the contradictions and arrays of less easily legible materials, then the appearance of futility recedes. And at that
stage, as Dworkin says,
89 Id.

89

at 274.

there is nothing to do but try, for nothing else will reveal whether an attempt can succeed while keeping faith with the
motivations behind integrity.
The conclusions I have reached are perhaps not quite what Dworkin would want, for two reasons. First, I have insisted that
what one is trying to make is a determinate legal argument, and that means one that excludes or promises to exclude the
prospect of a similar argument by one's opponent. To repeat: nothing is easier than for a constructive jurisprudence to come
up with something that looks like a legal argument. The test is whether there is a reasonable prospect that one can show that
nothing but this argument will keep faith with the commitments of our community. Secondly, I do think that Dworkin is simply
wrong to think that this burden can be discharged by using one's own moral and political convictions to break ties.
90 Id.

90

at 256.

If the only thing to diﬀerentiate plaintiﬀ's argument from defendant's argument, as a matter of law, in plaintiﬀ's eyes is that
plaintiﬀ is an altruist and—as the plaintiﬀ thinks—altruism is right (as a theory of justice), then plaintiﬀ is arguing as a
pragmatist. He is not arguing in good faith in the mode of law-as-integrity since, ex hypothesi, he concedes that the rest of
his argument (the legal part) fails to discharge the burden that integrity imposes and what he appeals to as a tie-breaker has
no connection with integrity, or nothing that would diﬀerentiate the stance of a defender of law-as-integrity from a defender of
pragmatism. The moral is that the use of the tie-breaker, too, must satisfy the conditions of integrity. It can't just be wheeled
out on an ad hoc basis to rescue an argument that would fail at the bar of integrity without it.
end p.181
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